STATE OF HAWAII
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS

INTER-OFFICE MEMORANDUM

Date: January 19, 1996

TO: All Branch Managers & District OSHCOs

FROM: Jennifer Shishido, Administrator

SUBJECT: Citation Policy for Paperwork and Written Program
Requirement Violations

This GOSH provides instructions on the issuance of citations for

violations of "paperwork" and "written programs".

Please insert this GOSH into Part I and annotate index
accordingly.

This GOSH is effective upon receipt.
Definitions:
1903 means chapter 12-51.

1904 means chapter 12-52.

Jetﬁ'fer S‘i}hidp, Administrator

Source: OSHA Instruction CPL 2.111, November 27, 1995
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OSHA Instruction CPL 2.111
NOV 27 199§

Directorate of Compliance Programs

SUBJECT: Citation Policy for Paperwork and Written Program Requirement Violations

A. Purpose. The purpose of this instruction is to revise and clarify OSHA's policy
regarding issuance of citations for violation of "paperwork" and "written program”
requirements.

B. Scope. This instruction applies OSHA-wide. The OSHA program is delivered in
40% of the nation’s workplaces by the 25 States that operate OSHA-approved State
plans. These States are encouraged to adopt similar policies but may choose to0
develop and implement alternatives. See paragraph H. below.

C. References.

1. OSHA Instruction CPL 2.80, October 21,-1990, Handling of Cases to Be
Pmposed for Violation-By-Violation Penalties.

2. OSHA Instruction CPL 2.103, September 26, 1994, Field Inspection Refer-
ence Manual (FIRM).

3. OSHA Instruction STP 2.22A, May 14,1986, State Plan Policies and Proce-
: dures Mamual (SPM). '

4. Memorandum to Regional Administrators from John B. Miles, Jr. Director,
Compliance Programs, March 21, 1995, "Hazard Communication Standard:
Documentation of Citations Related to the Exposure to Hazardous Substances
and Consumer Products” (Attached).

D. Action. This instriiction supersedes certain provisions of the FIRM. OSHA Regional
Administrators (RAs) shall ensure that field staff follow this instruction when
evaluating violations of paperwork and written program requirements. The FIRM
will be changed, with the National Council of Field Labor Locals (NCFLL)
participation, to incorporate this instruction.
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E. Application. This instruction applies to all inspections of general industry, construc-
tion, maritime, and agriculture employers.

F. Background. OSHA recognizes that in some situations, violations of certain standards
which require the employer to have a written program to address a hazard, or to
make a written certification (e.g., hazard communication, personal protective equip-
ment, permit-required confined spaces, and others), are perceived to be "paperwork
deficiencies" rather than critically important implementation problems. In other
circumstances, violations of such standards have a significant adverse impact on
employee safety and health.

1. OSHA is involved in an effort to re-direct limited resources to those activities
which most promote its central mission. Unnecessary issuance of citations for
minor technical violations of paperwork and written program requirements
undermines the agency’s efforts to promote the agency mission.

2. The purpose of this instruction is to provide guidance which will lead to
consistent and effective enforcement of OSHA's standards, particularly where
technical violations involve employer obligations for posting, recordkeeping
and documentation of performance, and have no adverse impact on worker
safety and health. ' ’ )

-

3. Application of these guidelines will require informed professional judgment on
the part of Compliance Safety and Health Officers (CSHO) and careful
attention to the circumstances in the workplace which affect the impact of
violations on the health and safety of workers.

4. This instruction was developed by representatives of OSHA's National Office
and field staff in a cooperative effort with the NCFLL.

G.  Procedures for Evaluation and Citation. The "paperwork® and "written program"
requirements addressed by this directive include recordkeeping, posting of the OSHA
Notice, written program requirements in standards such as lockout-tagout, permit-
required confined spaces, bloodborne pathogens, hazard communication, ‘personal
protective equipment, and other essentially similar réquirements found in OSHA
standards. The following guidance is to assist OSHA staff in the determination of
appropriate citations and penalties in particular circumstances. OSHA staff shall
adhere to the following procedures when evaluating and citing violations of paperwork
and written program requirements. )
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1. Failure to Post the tice

a.

The employer shall be provided a copy of the Notice and shall be
advised of the legal requirement to post it for employees. The
employer shall also be informed of the consequences of failure to post
the Notice. These actions shall be noted in the case file. This policy
applies in all cases, except as noted in "b." below.

A citation for failure to post the OSHA Notice is warranted if: the
pattern of violative conditions for a particular establishment demon-
strates a consistent disregard for the employer’s responsibilities under
the Occupational Safety and Health Act of 1970 (Act); and

(1)  Interviews shaw that employees are unaware of their rights
under the Act; or

(2) The employer has been previously cited or advised by OSHA of
the posting requirement.

. .

Where no records are maintained and there have been injuries or v
illnesses which meet the requirements for recordability, as determined
by other records or by employee interviews, a citation for failure to
maintain records shall normally be issued.

Where no records are maintained and there have been no injuries or
ilinesses, as determined by employee interviews, a citation shall not be
issued.

When the required records are maintained but no entry is made for a
specific injury or illness which meets the requirements for record-
ability, a citation for failure o record the event shall normally be
issued.

When the required records are maintained but have not been completed
with the detail required by the regulation, or the records contain minor
inaccuracies, the records shall be reviewed to determine if there are

deficiencies that materially impair the understandability of the nature of
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hazards, injixries and illnesses in the workplace. If the records are
defective to this degree, a citation for failure to record shall normally
be issued.

e. In all other cases, the employer shall be provided information on'main-
taining the records for the employer’s analysis of workplace injury
trends and on the means to maintain the records accurately. The
employer’s promised actions to correct the deficiencies shall be
recorded and no citation shall be issued.

" f. Where citations are issued, penalties shall be proposed only in the
following cases: ‘

(1)  Where OSHA can document that the employer was previously
: informed of the requirements to keep records; or, :

(2) Where the employer’s deliberate decision to deviate from the

recordkeeping requirements, or the employer’s plain indifference
to the requirements, can be documented.

i nts in the Respirato tection, Confined Spaces, Bloddborne Path-
ogens, Lockout/ Tagout, Personal Protective Equipment Standards, and other
Similar Standards.) The following general principles apply to issuance of
citations for violation of requirements that an employer prepare a written plan
or certification to address a hazard. In each of the sitations discussed below:
(1) the employer is covered by a standard that requires a written plan or certi-
fication to address a hazard, (2) OSHA finds that the written plan or certifi-
cation is missing or deficient, and (3) the violation is not willful.

a. When the employer has failed or is likely to fail to follow protective
masuurequiredbythestandaxdinamnmmnismlaedtome
deﬁchr:yintheplan,sothatemployeuueexposedtoariskof
serious harm, a citation for a serious violation of the standard with a
penaltyshallnormallybeisswd.-?enaltiasbanbeproposedinaccor-
dance with an assessment of the exposure. '
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When the employer has followed the proper protective measures
required by the standard, and it is unlikely that the deficiency in
the plan will result in failure to follow proper practices in the
future, a citation for an other-than-serious violation with no
penalty shall normally be issued. In addition, the employer shall
be: (1) provided literature to assist it in developing a proper

written plan, and (2) informed of possible penalties for subsequent
violations.

Note: This requires that the OSHCO/EHS obtain information
that (1) the employer has an understanding of the hazard and (2) is
committed to make the correction.

When a standard requires an evaluation of a potential hazard in
the workplace, and the employer has failed to conduct the
evaluation, but no such hazard exists or could reasonably be
anticipated in the future in the employer’s workplace, or the
hazard could not be present at a level to present a risk to
employees, no citation shall be issued.

When the employer has complied fully with a requirement in a
standard (e.g., for taking particular protective measures, for an
evaluation, or for training), except that the employer has failed to
make a required written certification that the action was taken, no
citation shall be issued. The requirement for a certification and
the reasons for the requirement shall be explained to the employer
and the action noted in the case file. The employer shall also be
informed of possible penalties for subsequent violations.

When the employer’s written plan to address a hazard is deficient,
it will ordinarily be appropriate to issue one citation for all of the
deficiencies in the plan. In rare instances, the specifics of a case
may indicate that citing each deficiency separately may be
warranted. In such cases, a careful review of the facts and
objectives behind all citation items must be conducted. These cases
typically would enter the litigation case selection process. The
total penalties for plan deficiencies shall not exceed the penalties
that would be imposed for complete lack of a plan, unless the case
meets the requirements of OSHA Instruction CPL 2.80 and the
current litigation case selection criteria.
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4, Requirements for a Written Plan or Certification: Examples.

a.

(<

1

()

ired Confi Space: 0.

When an employer did not perform an évaluation of the work-

place to determine whether there were permit required confined
spaces that would be subject to the standard, and no such spaces
are discovered during the inspection, no citation shall be issued.

When an employer did not perform an evaluation of the work-
place to determine whether there were permit required confined
spaces that would be subject to the standard, and such hazardous
spaces are discovered during the inspection, a citation with

. penalty shall normally be issued.

)]

&)}

When ah emf)loyer carries out the required assessment of work-
place hazards and determines, correctly, that there are no
hazards which require personal protective equipment, but has

. .not completed the required documentary certification of the _

assessment, no citation shall be issued.

When an employer carries out the required assessment of work-
place hazards and determines, correctly, that there are hazards
which require personal protective equipment and has provided
the appropriate PPE, but has not completed the required docu-
mentary certification of the assessment, no citation shall be
issued.

When an employer has failed to conduct the required assessment
and does not provide personal protective equipment needed t0
guard against a serious risk of eye injury, a citation with penalty
shall normaily be issued.

Lockout/Tagout (1910.147). An employer’s lockout procedures incor-
rectly call for use of control circuitry rather than acceptable energy
control devices during covered servicing or maintenance procedures. A
citation, with penaity, shall normally be issued.




Measuring and Monitoring (12-202) and other related standards.

(1)

)

(3)

When an employer carries out the required assessment
(measuring/monitoring) of exposure to regulated chemical
or physical hazards and determines, correctly that there are
no hazards which require any controls (engineering,
administrative or ppe), but has not completed nor retained,
nor made available, the required documents or records, no
citation shall be issued.

Where the employer in the above situation has determined
that there are hazards which require controls and has
provided the appropriate controls, then no citation shall be
issued. Where the controls are not appropriate, e.g.
personal protective equipment provided when engineering
or administrative controls have been determined to be
feasible, then a citation for failure to implement the
required controls shall be issued, and grouped with the
recordkeeping requirement.

When an employer has failed to conduct the required
assessment (measuring/monitoring), and the OSHCO/EHS
has determined that a workplace hazard exists for which
appropriate controls must be provided, a citation with
penalty shall normally be issued.

6a
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5. Haza mmunication (1910.1 and 1926.59).

a. Where employees are exposed or potentially exposed to a hazardous
chemical; and labeling, MSDS, chemical inventory, and training
requirements are met; but there is no written plan; then violations of
1920.1200(e) shall be noted as De Minimis and no citations shall be
issued.

b. Where employees are exposed to a hazardous chemical and, for
example, they did not receive the information necessary to safely
handle or use the substance, and the employer had developed no written
program (or a deficient one), one citation item shall be issued for the
grouped violations of (1) lack of written program, and (2) the most
directly applicable portion of the standard.

EXAMPLE: Where employees were exposed to a hazardous substance
because the appropriate control measures had not been covered in
training, and where there was no written plan, violations of
1910.1200(¢) and 1910.1200(h)(2)(ii) shaill be grouped to make one
citation item. , ~

c. For specific guidance on the application of the Hazard Communication
Standard to consumer products and articles, refer to the March 21,
1995 memorandum to Regional Administrators from John B. Miles, Jr.,
Director, Directorate of Compliance Programs. This memorandum is
included as Appendix A of this instruction.

d. Violations of the Hazard Communications standard are normally to be
grouped into a single citation item.

H. W.ThisisaFederalegramChangethatimpmSme
: Programs.

1. The RA shall ensure that this change is promptly forwarded to each State
designee using a format consistent with the Plan Change Two-Way Memoran-
dum in Appendix A, OSHA Instruction STP 2.22A, State Plan Policies and
Procedures Manual.
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Distribution:

The RA shall explain the content of this change to the State designees and
coordinate appropriate training.

States are encouraged, but not required, to adopt an identical or alternative
policy. States shall be asked to provide preliminary notification to the RA
within 30 days from the date of this instruction of their intent to (1) adopt a
parallel policy; (2) defer adoption pending evaluation of the new Federal
policy and continue to utilize current procedures; or (3) develop an alternative
policy. The State shall formally respond to this change with an indication of
their intent within 70 days in accordance with paragraph I.1.a.(2)(a) and (b),
Chapter III of Part I of the SPM. (If the States’ 30-day notification is in
accordance with Part I, Chapter III, I.1.a.(2)(b), this will fulfill the 70-day
requirement.) A State Plan supplement documenting State adoption of
identical or equivalent policies with regard to the policies and procedures in
this instruction shall be submitted within six months from the date of this
instruction or upon State adoption of the policy.

State designees also may wish to include alternative policies in a pilot Perfor-
mance Agreement to be negotiated between the State and the RA and approved
by the Assistant Secretary. Such agreements shall define interim indicators of
effectiveness and the results anticipated from a successful policy.

The RA shall reviev; policies, instructions, and guidelines issued by the State
and monitor their implementation as provided in a Performance Agreement or

through routine monitoring focusing on impact and results. -

A Dear
J A. Dear
Assistant Secretary

National, Regional and Area Offices
All Compliance Officers :
State Designees

NIOSH Regional Program Directors
“Consultation Project Managers
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Appendix A

March 21, 1995
MemoTe: ALL REGIONAL ADNINISTRATORS
Erom: JOHN B. MILES JR., DIRECTOR

DIRECTORATE OF COMPLIANCE PROGRAMS

Subject; Hazard Communication Standard: Documentation of Cltations

Related to the Exposurs to Hazardous Substances and Consumer
Products

This memorandum provides clarification and guidance for the Hazard Communication
Standard, (HCS) 29 CFR 1910.1200, 1915.1200, 1917

28, 1818.90, and 1926.59,
when applied to the standard's provisions for exemptions of consumer products and
articles.

oSmmmmmmemmwmmm where the
consumar

instances
product safetyhazardous substancs (1510.1200(bXtx)) or article
(1810.1200(b)(v))
issued for materials,

Slmaﬁmsmmoyumdamwpmmubmlhrbhmam
would use

a product or where the hazardous chemical under consideration meets the
deﬁnitiénofanarﬁdashanmtbedtedasavbmionoﬂ-!cs.

To ensure that citations of HCS for consumer products are appropriats, the following
elements must be included as documentation in the case file:

1. Document what information establishes the chemical as.a consurner

product.
Wasmamhbebdwm\ahbelmatkmbjectbmmdm
Consumer Product Safety Act?

Dounmtr»hmrdouschmﬁed(s)pmemmm”mawmmmat
employees were expased to. Does the chemical present an acute or chronic
heazard? Wammtmmmlwsmmmmw

A-1
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Dowmemtheduraﬁonofuse.mepeﬁodofﬁmmed\enﬂalwasusedduing
ﬁuworkshiﬂandweek. Did!tmaﬂyemedmmaquexpectedusebya

Dotument the frequency or patiem of use. Did it greatly exceed normal or
expected use by a consumer?

Document the purpose of use. Was the consumer product used as recommended
by the manufacturer or proscribed by the manufachurer?

Document the manner of use; was the consumer used in a concentrated
form or solution? What amount (i.e., the liters or grams) of the chemical was

7.  Attach the MSDS, where avallable, for the cited product, Le., is it defiried as a

hazardous chemical; what is its intended use(s)?

When citing HCS violations involving consumer products, identify in the citation the
specific hazardous chemical and the concentration of the hazardous chemical present
in the consumer product. In addition, the frequency and duration of uss that resulted in
exposures significantly greater than those of a consumer must be documented. The

Agency shall not issue any citations simply stating that "glue" or “dishwashing fiquid®
was the hazardous chemical

In a similar fashion, for HCS violations involving manufactured items or commercial
products which under normal condltions of use mayYelease hazardous chemicals and
do not meet the criteria of the "articie™ exemption (1910.1200(c)), the specific
hazardous chemical identified in the specific item shall be described in the citation. In
the case of mixtures, the concentration of the specific hazardous chemicals shall be
Included in the citation. For example, the Agency shall not issue any cltations
specifically for brick. In.this case, compliance officers shall identify the specific
hazardous chemical, such as sllica, in the item, the concentration of the
specific hazardous chemical in the item, the product name of the item, the specific

operation(s) where an empioyee is or may be exposed to a physical or health hazard
and the duration of employee exposure.

To ensure that citations of HCS for itemns that appear to be "articles® (re>ar, bricks,
structural stee! beams, etc.) are appropriate, the following elements must be included
as documentation in the cass file:

1. Document the hazardous chemical(s) and the concentration that was present in
the item that employees were exposed to. Was the chemical oh the employer's
hazardous chemical inventory?

2. Document the activities or operationsthat resultéd in'employee exposure to the
hazardous chemical(s) in the item and the duration of use,

Aftach the MSDS, whers available, for the cited product, le., does it define Ras a
hazardous chemical and any statements of its intended use(s)?

In summary, the specific hazardous chemical identity shall be provided in any HCS

8

A2
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citation. Theeommercialorprbductnameshaﬂnotbeusedbyttsenbidmrya
hazardous chemical. wmehazardouschemiwlsmkmcﬁm-hamb&n.
compliance officers shall identify in the citation the specific hazardous chemical(s)
present, and the relative concentration(s) of the chemical(s) in the mixture. in addition,
thespedﬁcoperaﬁmswhammmloyeebwmaybemosedbaphys}alwmm

h&ardanqmedraﬁmofunployeeaxposmshanalsobeiduﬁﬁed. :

Should you have any questions this issue, please call Tom Galassi in the
Office of Health Compliance Assistance at (202) 219-8038.

A-3




